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:LWKLQ WKH WKHRUHWLFDO IUDPHZRUN RI WKH HFRQRP\ DSSURDFK �&KRPVN\ ������ *HUPDQLF FRPSOHPHQWL]HU

DJUHHPHQW SKHQRPHQD ��� DUH SUREOHPDWLF LQ WZR UHVSHFWV�

��� >'XWFK DQG*HUPDQ GLDOHFWV� GDWD IURP+DHJHPDQ����� 9DQ+DHULQJHQ ����� 9DQ*LQQHNHQ�����

%UXFK ����� .XIQHU ����@

D� :HVW )OHPLVK� GD�Q�N LN NRP��H�Q

WKDW��6*�VXEM�FO� , FRPH��6*

E� 6RXWK +ROODQGLF� GDW��W�H ]H NRP��P�H

WKDW�3/ WKH\ FRPH�3/

F� *URQLQJHQ� RI�V WRH NRP�V

ZKHWKHU��6* \RX FRPH��6*

G� /X[HPEXUJLVK� *pL ZXHU V GH ZHOO�V

JR ZKHUH �6* \RX ZDQW��6*

H� %DYDULDQ� GDPLG�GV NRPP�GV

VR WKDW��3/ FRPH��3/

)LUVW� DVVXPLQJ WKDW DOO ODQJXDJHV KDYH WKH VWUXFWXUH LQ ���� ZH H[SHFW $*5� QRW &203� WR EH WKH ORFXV RI

DJUHHPHQW� 6HFRQG� VLQFH DJUHHPHQW UHODWLRQV DUH 63(&�+($' UHODWLRQV� ZH H[SHFW WKH VXEMHFW WR DSSHDU

LQ 63(&�&3 LQ FDVHV RI FRPSOHPHQWL]HU DJUHHPHQW� FRQWUDU\ WR IDFW ����

��� &203 � $*5 � 7 � $*5 � 9

���

D�  LN GD�Q�N NRPHQ

E�  ]H GDWWH NRPPH

F�  WRH RIV NRPV

%RWK SUREOHPV GLVDSSHDU LI WKH DJUHHPHQW RQ WKH FRPSOHPHQWL]HU LV GHULYHG IURP D ORZHU IXQFWLRQDO KHDG�

$*5� , WKHUHIRUH DVVXPH WKDW WKH FRPSOHPHQWL]HU DJUHHPHQW LOOXVWUDWHG LQ ��� LV D PRUSKRORJLFDO UHIOH[ RI

$*5�WR�&203 PRYHPHQW�

,Q WKLV SDSHU� , DUJXH WKDW WKLV $*5�WR�&203 PRYHPHQW WDNHV SODFH LQ 6WDQGDUG 'XWFK DQG 6WDQGDUG

*HUPDQ DV ZHOO� HYHQ WKRXJK LQ WKHVH YDULHWLHV QR RYHUW FRPSOHPHQWL]HU DJUHHPHQW H[LVWV� 7KLV K\SRWKHVLV

KDV D QXPEHU RI IDYRUDEOH FRQVHTXHQFHV�

�� 7KH$*5�WR�&203K\SRWKHVLV� WRJHWKHUZLWK WKH JHQHUDO DVVXPSWLRQ WKDW13V DUH OLFHQVHG LQ63(&�+($'

FRQILJXUDWLRQV� HQWDLOV WKDW WKHUH LV DQ $*563 EHWZHHQ &3 DQG 93� DQG WKDW WKH VXEMHFW LV OLFHQVHG LQ WKH

63(& RI WKLV SURMHFWLRQ� %\ HFRQRP\� ZH DVVXPH WKDW 13V PRYH WR WKHLU OLFHQVLQJ SRVLWLRQ� DQG �EDUULQJ

WRSLFDOL]DWLRQ� DUH QRW DOORZHG WR PRYH RQ� ,W WKHUHIRUH IROORZV WKDW LQ 'XWFK DQG *HUPDQ WKH VXEMHFW LV LQ

63(&�$*563 LQ ERWK PDLQ DQG HPEHGGHG FODXVHV� 7KLV H[SODLQV ZK\ WKH VXEMHFW GRHVQ
W SUHFHGH WKH

FRPSOHPHQWL]HU LQ HPEHGGHG FODXVHV �DV LQ ����� DQG ZK\ WKH VXEMHFW LQ PDLQ FODXVHV KDV QRQH RI WKH

SURSHUWLHV RI QRQ�VXEMHFW 13V DSSHDULQJ LQ WKH ILUVW SRVLWLRQ �WKXV� WKH VHQWHQFH LQLWLDO VXEMHFW LV QRQ�VWUHVVHG

DQG FDQ EH D FOLWLF� FRQWUDU\ WR VHQWHQFH LQLWLDO QRQ�VXEMHFWV�� 7KH DOWHUQDWLYH� DFFRUGLQJ WR ZKLFK WKH VXEMHFW

LV LQ 63(&�&3 LQ VXEMHFWLQLWLDO PDLQ FODXVHV� KDV WKH VLJQLILFDQW GLVDGYDQWDJH WKDW WKHUH LV QR UHDVRQ IRU WKH

VXEMHFW WR JR WR 63(&�&3 �VLQFH WKH VXEMHFW LV OLFHQVHG LQ 63(&�$*563� DQG GRHVQ
W KDYH WKH SURSHUWLHV RI

D WRSLF�� DQG WKDW WKH VXEMHFW WKHUHIRUH VKRXOGQ
W EH DOORZHG WR PRYH WR 63(&�&3� E\ HFRQRP\�

�� 7KH$*5�WR�&203K\SRWKHVLV� WRJHWKHUZLWK WKH JHQHUDO DVVXPSWLRQ WKDW13V DUH OLFHQVHG LQ63(&�+($'

FRQILJXUDWLRQV� HQWDLOV WKDW WKH ILQLWH YHUE LV LQ $*56 LQ PDLQ FODXVHV LQ 'XWFK DQG *HUPDQ� DQG WKDW $*56

LV WR WKH OHIW RI WKH 93� 6LPLODU SURSRVDOV KDYH EHHQ PDGH EHIRUH �7UDYLV ���������� =ZDUW ������ EXW LW

UHPDLQHG XQFOHDU LQ WKHVH DQDO\VHV ZK\ WKH ILQLWH YHUE LQ HPEHGGHG FODXVHV LV QRW LQ $*56 EXW LQ 9�

���



D� GDW -DQ �NXVWH� JLVWHUHQ 0DULH �NXVWH�

WKDW - NLVVHG \HVWHUGD\ 0 NLVVHG

E� -DQ �NXVWH� JLVWHUHQ 0DULH �NXVWH�

1RZ WKLV IDFW IROORZV IURP WKH $*5�WR�&203 K\SRWKHVLV� 6XSSRVH �&KRPVN\� FODVV OHFWXUHV ����� WKDW

PRYHPHQW �DW 6�VWUXFWXUH RU /)� WDNHV SODFH IRU FKHFNLQJ RIPRUSKRORJLFDO SURSHUWLHV RQO\� $EVWUDFWLQJ DZD\

IURP FKHFNLQJ RI WHQVH IHDWXUHV� YHUEPRYHPHQW WDNHV SODFH WR OLFHQVH WKH &DVH IHDWXUHV RI 13V �ZKHUH &DVH

 DJUHHPHQW�� 7KDW LV ZK\ WKH ILQLWH YHUE PRYHV WR $*56 LQ VXEMHFWLQLWLDO PDLQ FODXVHV LQ *HUPDQ DQG

'XWFK� 6XSSRVH KRZHYHU WKDW WKHUH LV DQRWKHU ZD\� QRW LQYROYLQJ YHUEPRYHPHQW� WR OLFHQVH WKH&DVH IHDWXUHV

RI WKH VXEMHFW� %\ HFRQRP\� ZH SUHGLFW WKDW YHUE PRYHPHQW ZLOO QRW WDNH SODFH LQ WKDW FDVH� 7KLV LV ZKDW

KDSSHQV LQ HPEHGGHG FODXVHV LQ 'XWFK DQG*HUPDQ� , FODLP� 7KH DEVWUDFW $*5 HOHPHQW LWVHOI FDQQRW OLFHQVH

WKH VXEMHFW 13� DQG KDV WR EH OLFHQVHG HLWKHU E\ PRYHPHQW RI D OH[LFDO FDWHJRU\ WR $*5 �LQ PDLQ FODXVHV�

RU E\ PRYLQJ $*5 LWVHOI WR D OH[LFDO FDWHJRU\ �LQ HPEHGGHG FODXVHV�� ,Q WKH ODWWHU FDVH� LW LV WKH WUDFH RI $*5

WKDW OLFHQVHV WKH VXEMHFW 13 E\ 63(&�+($' DJUHHPHQW�

�� ,PSOLFLW LQ WKH $*5�WR�&203 DQDO\VLV LV WKDW LQ WKH DEVHQFH RI D FRPSOHPHQWL]HU QR $*5�WR�&203 FDQ

WDNH SODFH� VR WKDW YHUE PRYHPHQW KDV WR WDNH SODFH� 7KLV H[SODLQV WKH YHUE PRYHPHQW LQ

FRPSOHPHQWL]HUOHVV HPEHGGHG FODXVHV LQ *HUPDQ�
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, WKLQN KH KDG WKH EUHDG HDWHQ

7KH &3�SURMHFWLRQ LQ ��E� LV HPSOR\HG ZKHQHYHU H[WUDFWLRQ RXW RI WKH HPEHGGHG FODXVH WDNHV SODFH� \LHOGLQJ

LQYHUVLRQ LQ WKH HPEHGGHG FODXVH DV LQ WKH PDLQ FODXVH�
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�� $VVXPLQJ WKDW LQYHUVLRQ LQ ZK�FRQVWUXFWLRQV IROORZV IURP D 63(&�+($' UHTXLUHPHQW DW WKH &3 OHYHO �FI�

5L]]L ������ WKH LQWHUHVWLQJ IDFW LV WKDW LQ HPEHGGHG TXHVWLRQV LQ 'XWFK DQG *HUPDQ QHLWKHU LQYHUVLRQ QRU

9�WR�$*56 WDNHV SODFH�

��� ,N ZHHW ZDW �ZLO� LN �ZLO� QLHW �ZLO�

, NQRZ ZKDW �ZDQW� , �ZDQW� QRW �ZDQW�

,W KDV RIWHQ EHHQ DVVXPHG WKDW WKH FRPSOHPHQWL]HU LQ HPEHGGHG TXHVWLRQV LV QRW DEVHQW� EXW HPSW\� ,I WKLV

LV WKH FDVH� WKH DEVHQFH RI 9�WR�&203 LQ HPEHGGHG FODXVHV LV H[SODLQHG� EXW QRW WKH DEVHQFH RI 9�WR�$*56�

7KLV IROORZVKRZHYHU� LI $*5�WR�&203PD\ WDUJHW WKH HPSW\ FRPSOHPHQWL]HU LQ HPEHGGHGTXHVWLRQV DVZHOO�

:H WKXV SUHGLFW WKDW DJUHHPHQW FDQ VKRZ XS RQ WKH HPSW\ FRPSOHPHQWL]HU� 7KLV LV FRUUHFW� DV ZH FDQ VHH

LQ FRPSOHPHQWL]HU DJUHHPHQW GLDOHFWV�

��� >6RXWK +ROODQGLF@

D� ,N ]HO HV KRUH ZDWWH ]H ]HJJH

, ZLOO SUW KHDU ZKDW�3/ WKH\ VD\�3/

E� ,N ]HO HV KRUH ZDWRIIH ]H ]HJJH

, ZLOO SUW KHDU ZKDW�LI�3/ WKH\ VD\�3/

2Q WKH DVVXPSWLRQ WKDW $*5�WR�&203 WDNHV SODFH LQ WKH VWDQGDUG YDULHWLHV RI 'XWFK DQG *HUPDQ DV ZHOO�

LW IROORZV WKDW WKH ILQLWH YHUE LQ HPEHGGHG TXHVWLRQV GRHVQ
W PRYH WR $*56� MXVW OLNH LQ RWKHU HPEHGGHG

FODXVHV�

�� 2Q WKH DVVXPSWLRQ RI 5L]]L ������ WKDW &203�DJUHHPHQW LV D KHDG JRYHUQRU OLFHQVLQJ D WUDFH LQ VXEMHFW

SRVLWLRQ� WKH $*5�WR�&203 K\SRWKHVLV H[SODLQV WKH DEVHQFH RI WKDW�WUDFH HIIHFWV LQ 'XWFK DQG *HUPDQ� ,W

DOVR H[SODLQV ZK\ WKH GD�GLH UXOH RI :HVW )OHPLVK LV RSWLRQDO� FRQWUDU\ WR WKH TXH�TXL UXOH RI )UHQFK� 5L]]L
V



DVVXPSWLRQ WKDW GLH GD�DJU FDQQRW EH ULJKW� VLQFH :HVW )OHPLVK KDV RYHUW FRPSOHPHQWL]HU DJUHHPHQW RI

D GLIIHUHQW IRUP� DV LQ ��D��

�� 7KH SKHQRPHQRQ WKDW $*5�WR�&203 WXUQV D QRQ�OLFHQVLQJ KHDG LQWR D OLFHQVLQJ KHDG KDV D SDUDOOHO LQ

WKH ,WDOLDQ $X[�WR�&203 FDVHV �5L]]L ������ ,I VR� ZH FDQ PDLQWDLQ WKDW WKHUH LV RQO\ RQH ZD\ RI 1RPLQDWLYH

&DVH OLFHQVLQJ �63(&�+($' DJUHHPHQW�� DQG WKDW DVVXPLQJ DQ DGGLWLRQDO ZD\ �+HDG *RYHUQPHQW� LV

UHGXQGDQW� ,QWHUHVWLQJO\� $X[�WR�&203 LQ ,WDOLDQ OLFHQVHV RQO\ RYHUW 13V DQG SOHRQDVWLF HPSW\ VXEMHFWV� 7KH

VDPH LV WUXH IRU HPEHGGHG FODXVHV LQ 'XWFK ���� 7KXV� VHPL�SURGURS PD\ EH UHGXFHG WR $*5�WR�&203

PRYHPHQW� $X[�WR�&203 EHLQJ D VSHFLDO LQVWDQFH RI WKH JHQHUDO SKHQRPHQRQ�

���

D� �+HW� LV GXLGHOLMN GDW���

LW LV FOHDU WKDW

E� GDW �KHW� GXLGHOLMN LV GDW���

WKDW LW FOHDU LV WKDW

�� ,Q VRPH'XWFKGLDOHFWV �%UDEDQWV�:HVW)OHPLVK� (DVW1HWKHUODQGLF� WKH FRPSOHPHQWL]HU DJUHHPHQW GLIIHUV

IURP WKH YHUEDO DJUHHPHQW� ,Q WKHVH FDVHV� WKH YHUE KDV WKH YHUEDO DJUHHPHQW LQ VXEMHFWLQLWLDO VHQWHQFHV� EXW

WKH FRPSOHPHQWL]HU DJUHHPHQW LQ LQYHUVLRQ FRQVWUXFWLRQV�

��� >(DVW 1HWKHUODQGLF� 9DQ +DHULQJHQ ����@

D� GDW��W�H ZLM VSHXO�W�VSHXO�H

WKDW��3/ ZH SOD\��3/

E� :LM VSHXO�W�VSHXO�H

F� 'DDU VSHXO�H�VSHXO�W ZLM

7KLV IROORZV IURP WKH $*5�WR�&203 K\SRWKHVLV� DVVXPLQJ WKDW LQ LQYHUVLRQ FRQVWUXFWLRQV WKH YHUE LV LQ

&203 �'HQ %HVWHQ ����� �DQG DVVXPLQJ WKDW FRPSOHPHQWL]HU DJUHHPHQW RYHUULGHV YHUEDO DJUHHPHQW�� ,Q

6WDQGDUG 'XWFK� WKH ILQLWH YHUE RI �6* DOVR KDV D GLIIHUHQW IRUP GHSHQGLQJ RQ ZKHWKHU LQYHUVLRQ KDV WDNHQ

SODFH RU QRW�

����

D� GDW MLM ORRS�W�ORRS �
ZDON
�

E� -LM ORRS�W�ORRS

F� 'DDU ORRS�ORRS�W MLM

7KLV KLWKHUWR P\VWHULRXV IDFW IROORZV IURP WKH $*5�WR�&203 K\SRWKHVLV �$*5�WR�&203 WDNLQJ SODFH LQ

���D�� WDUJHWLQJ WKH FRPSOHPHQWL]HU� DQG LQ ���F�� WDUJHWLQJ WKH IURQWHG YHUE� EXW QRW LQ ���E�� ZKHUH WKH YHUE

LV LQ $*56�� $V LV ZHOO NQRZQ� VHPL�SURGURS LQ 6WDQGDUG 'XWFK LV DOVR SRVVLEOH LQ LQYHUVLRQ FRQVWUXFWLRQV�

DJDLQ DUJXLQJ IRU $*5�WR�&203� 7KH SDUDGLJPV LQ ��� DQG ���� SURYLGH DGGLWLRQDO HYLGHQFH DJDLQVW DQDO\VHV

DFFRUGLQJ WR ZKLFK WKH YHUE DOZD\V JRHV WR &203 LQ PDLQ FODXVHV RI 'XWFK DQG *HUPDQ� WKXV VXSSRUWLQJ

WKH $*5�WR�&203 DQDO\VLV DQG LWV XQGHUO\LQJ DVVXPSWLRQ RI 1RPLQDWLYH &DVH OLFHQVLQJ DV 63(&�+($'

DJUHHPHQW LQ $*563�

7KH SDSHU DOVR FRQWDLQV D VHFWLRQ UHYLHZLQJ WKH HYLGHQFH IRU IXQFWLRQDO KHDGV WR WKH ULJKW DQG WR WKH OHIW RI

WKH 93 LQ 'XWFK DQG *HUPDQ� VKRZLQJ WKDW SRVLWLQJ DOO IXQFWLRQDO KHDGV WR WKH OHIW RI WKH 93 LV FOHDUO\

SUHIHUDEOH� ERWK RQ HPSLULFDO DQG FRQFHSWXDO JURXQGV�

5HIHUHQFHV

GHQ %HVWHQ� + ������ 6WXGLHV LQ :HVWJHUPDQLF 6\QWD[� 8QLYHUVLW\ RI 7LOEXUJ GLVVHUWDWLRQ�

%UXFK� 5� ������ 3UpFLV SRSXODLUH GH *UDPPDLUH /X[HPERXUJHRLVH� /X[HPERXUJ�

YDQ *LQQHNHQ� -� ������ 
'H YHUYRHJLQJ GHU RQGHUVFKLNNHQGH YRHJZRRUGHQ HQ YRRUQDDPZRRUGHQ
� 2Q]H

7DDOWXLQ �� ���� ������

+DHJHPDQ� /� ������ 
6XEMHFW 3URQRXQV DQG 6XEMHFW &OLWLFV LQ :HVW�)OHPLVK
� 7KH /LQJXLVWLF 5HYLHZ �� ����

����



YDQ +DHULQJHQ� *�%� ������ 
&RQJUXHUHQGH 9RHJZRRUGHQ
� 7LMGVFKULIW YRRU 1HGHUODQGVFKH 7DDO HQ

/HWWHUNXQGH ��� ��������

YDQ +DHULQJHQ� *�%� ������ 
9HUYRHJGH 9RHJZRRUGHQ LQ KHW 2RVWHQ
� ,Q *�%� YDQ +DHULQJHQ� *UDPDULH� ����

����

.XIQHU� +�/� ������ 6WUXNWXUHOOH *UDPPDWLN GHU 0�QFKQHU 6WDGWPXQGDUW� 2OGHQERXUJ� 0�QFKHQ�

5L]]L� /� ������ ,VVXHV LQ ,WDOLDQ 6\QWD[� )RULV� 'RUGUHFKW�

5L]]L� /� ������ 5HODWLYL]HG 0LQLPDOLW\� 0,7 3UHVV� &DPEULGJH�

7UDYLV� /� ������ 3DUDPHWHUV DQG (IIHFWV RI :RUG 2UGHU 9DULDWLRQ� 0,7 GLVVHUWDWLRQ�

7UDYLV� /� ������ 
3DUDPHWHUV RI 3KUDVH 6WUXFWXUH DQG 9� 3KHQRPHQD
� 3ULQFHWRQ &RPSDUDWLYH *UDPPDU

:RUNVKRS WDON� DSSHDUHG LQ 5�)UHLGLQ �HG� 3ULQFLSOHV DQG 3DUDPHWHUV LQ &RPSDUDWLYH *UDPPDU� 0,7 3UHVV�

=ZDUW� &�-�:� ������ 
&OLWLFV LQ 'XWFK� (YLGHQFH IRU WKH 3RVLWLRQ RI ,1)/
� *URQLQJHU $UEHLWHQ ]XU

*HUPDQLVWLVFKHQ /LQJXLVWLN ��� ������


